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time been transferred to any person 
other than a dealer. 

(ii) Floor samples, demonstrators, 
and articles undergoing repair (wheth-
er or not on the dealer’s premises) that 
are carried in stock to be sold as new 
articles, and articles purchased tax-
paid by a manufacturer or a sales sub-
sidiary and held by the person on the 
inventory date for resale as such, will 
be considered as unused and held by a 
dealer, if title to or possession of the 
article has not at any time been trans-
ferred to any person for purposes of 
consumption. 

(iii) Articles sold by a dealer to a 
consumer before the inventory date 
and thereafter repossessed by the deal-
er, and articles purchased tax-paid by a 
manufacturer for use in further manu-
facture within the meaning of section 
4221(d)(6), will not be considered as held 
by a dealer. 

(iv) The determination as to the time 
title or possession passes for purposes 
of consumption shall be made under ap-
plicable local law. 

(2) Examples. The application of this 
paragraph (d) may be illustrated by the 
following examples:

Example (1). If, under local law, title to an 
article sold by a dealer under a conditional 
sales contract is in the dealer on the inven-
tory date, but the consumer has physical 
possession of the article on that date, the ar-
ticle is not considered as held by the dealer.

Example (2). If, under local law, title to an 
article is in the consumer on the inventory 
date because the article is specifically iden-
tified with a contract, but on that date the 
dealer still has physical possession of the ar-
ticle, for example, in his will-call depart-
ment, the article is not considered as held by 
the dealer on that date because title to the 
article has passed to the consumer for pur-
poses of consumption.

Example (3). If, under local law, title to an 
article is in the consumer on the inventory 
date because the dealer transferred the arti-
cle to a common carrier for delivery to the 
consumer, the article in transit is not con-
sidered as held by the dealer on that date be-
cause title has passed to the consumer for 
purposes of consumption, even though nei-
ther the dealer nor the consumer has phys-
ical possession of the article.

Example (4). If, under local law, title to an 
article is in the dealer on the inventory date 
and does not pass to the consumer until de-
livery by a common carrier, the article in 
transit shall be considered as held by the 
dealer on that date because neither the title 

nor possession has passed to the consumer 
for purposes of consumption.

Example (5). If an article has been mort-
gaged or otherwise hypothecated by a dealer 
as security for a loan and, under local law, 
title to the article is in the creditor on the 
inventory date, and physical possession is in 
the dealer, the article shall be considered as 
held by the dealer on that date because nei-
ther title nor possession has passed to the 
consumer for purposes of consumption.

(e) Old rate. The term ‘‘old rate’’ 
means the rate of tax in effect with re-
spect to the sale of an article before 
the date designated in paragraph (a) or 
(b) of this section on which the tax is 
reduced in rate or is terminated. 

(f) New rate. The term ‘‘new rate’’ 
means the rate of tax, if any, in effect 
with respect to the sale of an article on 
the date designated in paragraph (a) or 
(b) of this section on which the tax is 
reduced in rate or is terminated. 

(g) Dealer request limitation date. The 
term ‘‘dealer request limitation date’’ 
is the date prescribed by section 
6412(a)(1) before which the request on 
which the manufacturer’s claim is 
based must be submitted to the manu-
facturer by the dealer who held the 
floor stocks on the inventory date. In 
the case of an article held by a dealer 
on October 1, 1988, the dealer request 
limitation date is January 1, 1989. 

(h) Claim limitation date. The term 
‘‘claim limitation date’’ means the last 
date prescribed by section 6412(a)(1) on 
which refund or credit with respect to 
floor stocks may be claimed by a man-
ufacturer. In the case of an article held 
by a dealer on October 1, 1988, the 
claim limitation date is March 31, 1989. 

(i) Tax paid. A tax is considered paid 
if it was paid or was offset by an allow-
able credit on the return on which it 
was reported. 

[T.D. 8043, 50 FR 32021, Aug. 8, 1985]

§ 48.6412–3 Amount of tax paid on each 
article. 

(a) General rule. For purposes of mak-
ing the claim for credit or refund under 
§ 48.6412–1 in respect of floor stocks held 
by a dealer, the tax paid on each arti-
cle must be separately computed. If de-
sired, the procedures set forth in para-
graphs (b) through (g) of this section 
may be used in making the computa-
tion. The procedure used in deter-
mining the tax paid on an article must 
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also be used in determining the amount 
of tax, if any, made applicable to the 
article on the effective date of reduc-
tion or repeal of the tax involved. Prior 
approval of the Internal Revenue Serv-
ice for the method of computation need 
not be obtained and should not be re-
quested. 

(b) Selling price. In determining the 
price of an article on which the tax 
paid is to be computed, the average of 
the gross selling prices of identical ar-
ticles sold during a representative pe-
riod may be used. For example, truck 
chassis of the same model that are sold 
by the manufacturer with the same 
equipment and accessories are iden-
tical articles whose selling prices may 
be computed on the basis of an average. 

(c) Transportation charges. In deter-
mining the price of an article on which 
the tax paid is to be computed, the av-
erage of the exclusions authorized by 
section 4216(a) for transportation, de-
livery, insurance, installation, etc., for 
a reasonable category of articles dur-
ing a representative period may be 
used. 

(d) Credits for tax paid on inner tubes. 
The average of the credits authorized 
by section 6416(c) for tax paid on tires 
or inner tubes may be averaged for a 
reasonable category of articles during 
a representative period. The credits 
shall be subtracted from the gross ex-
cise tax to arrive at the net excise tax 
paid. 

(e) Price readjustments. (1) In deter-
mining the price on which the tax paid 
is to be computed, there must be taken 
into account any price readjustments 
with respect to which the manufac-
turer has filed a claim for credit or re-
fund under section 6416(b). Other price 
readjustments which have been, or are 
reasonably expected to be, made with 
respect to the article may, at the op-
tion of the manufacturer, be taken into 
account in computing the price of the 
article. 

(2) Price readjustments which cannot 
be attributed to specific articles as of 
the inventory date (as, for example, a 
price readjustment of a flat dollar 
amount which is made to dealers who 
meet a sales quota) may be taken into 
account on the basis of an average of 
the adjustments which is computed for 

a reasonable category of articles over a 
representative period. 

(3) Price readjustments related to 
specific items (as, for example, an 
automatic rebate of a specific percent-
age of the price of each unit sold to a 
dealer) may not be averaged, and in 
such a case only the actual price read-
justment attributable to a particular 
article may be taken into account in 
computing the tax on that article. 

(4) If, because of the facts in a case, 
a price readjustment can be attributed 
to specific articles for purposes of con-
sumer refunds but cannot be attributed 
to specific articles for purposes of floor 
stocks credits or refunds, the price ad-
justment may be averaged for purposes 
of both consumer refunds and floor 
stocks credits and refunds. 

(f) Representative period. A period will 
be considered a representative period 
if— 

(1) It covers (i) at least four consecu-
tive calendar quarters, the last of 
which ends with a period of six cal-
endar months immediately preceding 
the effective date of the tax reduction 
or repeal involved or (ii) any other pe-
riod of time which the taxpayer can 
demonstrate constitutes a representa-
tive period for the particular category, 
and 

(2) The number of articles in the cat-
egory involved sold by the manufac-
turer during the period either (i) equals 
or exceeds the number of articles in the 
category to which the average amount 
is to be applied or (ii) can be dem-
onstrated by the taxpayer to be a rep-
resentative quantity. 

(g) Reasonable category. Examples of a 
reasonable category of articles are ar-
ticles that are identified by a common 
stock or class number or which are of 
the same model, class, or line. For the 
purpose of averaging exclusions, an-
other example of a reasonable category 
of articles is a grouping of articles that 
are shipped in the same container. If a 
manufacturer sells articles bearing his 
own trademark and also sells articles 
as private brands, separate computa-
tions of the two brands must be made 
under this section. 

[T.D. 8043, 50 FR 32022, Aug. 8, 1985]
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